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Introduction

EU Law, Sovereignty, and Populism

francesca bignami

Over the past decade, the European Union has been shaken to the core by the

rise of populist parties and movements. The watershed moment was the global

financial crisis of 2008, which, for Europe, quickly escalated into a sovereign

debt crisis. In southern debtor countries, populist left-wing parties have risen

to prominence on anti-austerity platforms. They have either been in govern-

ment, as in the case of Greece’s Syriza party and Italy’s Five Star Movement,

or have come close to entering government, as with Spain’s Podemos party,

which won 21 percent of the vote in the 2015 parliamentary elections.

Although the economic crisis was not as dramatic in Eastern Europe, there

it has served as fodder for the rise of authoritarian populism, beginning with

Hungary, where Fidesz won a parliamentary supermajority in 2010.1 At

the same time, parties on the extreme right in Western Europe have mutated

from fringe to mainstream political players. Although not openly authoritar-

ian, as some of their East European counterparts, they are both ethno-

nationalist and anti-immigrant. To take the most salient examples, in France,

the Front National’s candidate came second in the last presidential election;

in the Netherlands, the Party for Freedom became the second-largest party in

the last parliamentary elections; the Sweden Democrats won 17 percent of the

vote in the most recent elections; and, representing an extraordinary moment

for German postwar politics, in 2017 the Alternative für Deutschland entered

the Bundestag with over 12 percent of the vote. Perhaps the most striking, and

certainly the most consequential, example of the populist turn to date was the

British referendum of June 2016, in which the majority voted to leave the

European Union, and which has triggered the painful and protracted Brexit

process. The most recent test of strength for populist parties was the May

1 For purposes of brevity, the term “Eastern Europe” is used in this chapter to refer to the
countries in the former Eastern Bloc that joined the EU in 2004 and in later years.
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2019 vote for the 2019–2024 European Parliament. The results confirmed the

decline of the mainstream parties of the left and the right and the growing

strength of newer forces across the political spectrum, including, but not

limited to, the extreme right.

The national parties and movements behind the populist turn are radically

different in many respects, but they all share a common hostility to the EU

political establishment. In Western Europe, these parties typically oppose the

political forces that have governed their countries throughout the postwar era

and that have generally been proponents of European integration. In Eastern

Europe, due to the volatile character of party systems, certain populist parties

such as Fidesz (in Hungary) and Law and Justice (in Poland) have had

significant experience in government in recent years. In these cases, anti-

establishment sentiment is directed almost entirely outwards, at mainstream

politics in Western Europe and at the EU level.

In populist discourse, the European Union is shorthand for a variety of

evils – from greedy bankers, to austerity-imposing technocrats, social

dumping, uncontrolled immigration, and enforced pluralism and multi-

culturalism.2 On the left, the EU is blamed for dismantling the welfare state

and undermining social rights through its management of the euro crisis. On

the right, the principal rallying cry is the ethnic and cultural identity of the

nation state. European integration is, by definition, a cosmopolitan political

project that seeks to overcome parochial nationalisms and it has proven an

easy target for right-wing populists. In particular, the ire of the right has been

fueled by EU policies aimed at promoting the migration of persons among the

Member States, as well as managing the migration of certain categories of

individuals from outside the EU.

As this string of complaints highlights, at the heart of the populist critique is

not simply an amorphous establishment, but a concrete set of EU laws and

policies. Populist leaders take aim at the elements of the EU agenda that go to

the heart of national sovereignty: economic policy, human migration, internal

security, and fundamental constitutional precepts connected with the rule of

law, rights, and democracy. These are all relatively new areas of EU govern-

ance linked to the EU’s switch in raison d’être in the Maastricht Treaty signed

in 1992. Until then, the EU had been primarily a market-making and market-

regulating entity. In the Maastricht Treaty, the foundations of an ambitious

2 Throughout this introductory chapter, and reflecting the nomenclature that has applied since
the Lisbon Treaty, which was signed in 2007 and entered into force in late 2009, the term
“European Union” is used to refer to the political entity that was previously named the
European Economic Community and, later, the European Community.
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political union were laid down. The Member States committed to economic

and monetary union (EMU) and cooperation on justice and home affairs

(now renamed the Area of Freedom, Security, and Justice or AFSJ), which

refers to border control, immigration from third countries, and law enforce-

ment and criminal justice.3 These AFSJ competences were added to an

already substantial body of law facilitating the intra-European migration of

Member State nationals for economic purposes, known as the law of free

movement of persons. The preamble to the Maastricht Treaty also promin-

ently stated the common attachment of all the signatory states in their own

constitutional law to the “principles of liberty, democracy and respect for

human rights and fundamental freedoms and of the rule of law.” In the years

since Maastricht, cooperation on EMU, AFSJ, and free movement of persons

has been extensive, and there have also been efforts to improve human rights

and rule-of-law monitoring. As a result, the EU has come to exercise authority

over core areas of state sovereignty. The classic economic, territorial control,

security, and constitutional functions of the nation state are performed today

not by Member States alone, but in conjunction with the EU.

This book affords a detailed and comprehensive analysis of the sovereignty-

sensitive areas of EU law that have become extraordinarily salient with the

populist surge and that have taken on extreme urgency for the future of

Europe – economic policy; human migration, defined in this book as both

intra-European migration and third-country immigration (economic immigra-

tion and asylum seekers), as well as border control of the EU external border;

internal security, which refers to both police and judicial cooperation; and

constitutional fundamentals, a long list of values, but which can be boiled

down to the rule of law, rights, and democracy. With the growing importance

and politicization of these areas of EU governance, it has become critical to

understand their basic legal contours, their fundamental challenges, and their

future prospects. The contributors to this volume, all recognized authorities in

their respective subfields, provide a state-of-the-art account of the law, debates,

and future reform possibilities in each of these hot-button areas. At the same

time, the authors employ a variety of theoretical frameworks, drawn from both

the law and political science, to illuminate and assess the current trajectories

of EU law.

By providing a cross-cutting perspective on the subjects, this volume fills an

important gap in the legal literature, both didactic and scholarly. Didactic

3 The Maastricht Treaty also included cooperation on foreign and defense policy, called the
Common Foreign and Security Policy, but this continues to be the least developed area of
European integration and is not taken up in this volume.
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efforts at the systematic exposition of EU law continue to focus on the single

market as the substantive core of the field and to treat economic policy,

human migration, internal security, and constitutional fundamentals as per-

ipheral, and unrelated, topics.4 Although this approach is faithful to the

historical development of European integration, it is out of touch with the

current realities of EU law and politics. Today, with the exception of intelli-

gence agencies, defense, and foreign policy, EU law squarely occupies every

sovereignty-sensitive area of public policymaking and this book provides an

essential guide to that law. In doing so, it equips the reader with the basic

knowledge necessary to engage in the highly charged debates that have swept

European politics. The claims thrown around about the EU and its law

contain a mixture of truth, over-simplification, and falsehood. This book lays

the groundwork for a more level-headed understanding of how the EU

intervenes in core areas of state sovereignty.

From a scholarly perspective, by affording a cross-cutting look at what are

generally siloed areas of legal scholarship, this volume creates important

theoretical and normative opportunities. It serves as the basis for drawing out

analytical frames and theoretical dynamics that can improve our understand-

ing of EU law and inform the future development of the law.5 In these areas,

the EU exerts legal authority over issues that are central to the symbolic

politics, the organizational and policy backbone, and the public law of the

nation state. Because of the national sensitivities of economic policy, human

migration, internal security, and constitutional fundamentals, the EU’s legal

authority was not announced in a grand act of political union, but rather has

accrued piecemeal through spillover – inter-state cooperation on relatively

low-hanging fruit has expanded to cooperation in more controversial policy

areas. In the concluding chapter of this volume, I argue that there are three

critical implications of these shared roots that have not been adequately

4 See, e.g., Roger J. Goebel et al., Cases and Materials on European Law, 4th ed. (Saint Paul,
MN: West Academic Publishing, 2015); Anthony Arnull, European Union Law (Oxford:
Oxford University Press, 2017); Stephen Weatherill, Cases & Materials on EU Law, 12th ed.
(Oxford: Oxford University Press, 2016).

5 The proposition that a cross-cutting analysis of EU governance outside the single market
domain can lead to fruitful theoretical insights has been explored in political science, see
Philipp Genschel and Markus Jachtenfuchs, eds., Beyond the Regulatory Polity? The European
Integration of Core State Powers (Oxford: Oxford University Press, 2014) and Gerda Falkner,
ed., EU Policies in Times of Crisis (Abingdon: Routledge, 2017). Legal scholarship so far has
examined the far-ranging legal and constitutional consequences of the euro crisis, e.g., Damian
Chalmers, Markus Jachtenfuchs, and Christian Joerges, eds., The End of the Eurocrats’Dream:
Adjusting to European Diversity (Cambridge: Cambridge University Press, 2016), but has not
included developments in other areas of sovereignty-sensitive EU law in the analysis.
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appreciated in the subject-specific legal scholarship – implications for the

quality of law, the protection of rights, and the operation of democracy.

The remainder of this introduction proceeds as follows. The next section

explains the historical spillover trajectory through which EU law has come to

occupy sovereignty-sensitive areas and thus serve as fodder for populist parties

and political movements. I then preview the individual chapters by subject

area, focusing on the unique theoretical and analytical contribution of each.

Last, I sketch the cross-cutting legal challenges and reform proposals that are

set out in depth in my concluding chapter to this book.

i spillover into economic policy, human migration,
internal security, and constitutional fundamentals

How has the EU been catapulted from a free trade organization to a quasi-

federal entity with power over economic policy, the territorial belonging and

safety of people, and the essential aspects of liberal democratic political

morality? The answer is spillover. That is, the Member States have pooled

sovereignty in relatively well-delimited areas that benefit from a high degree of

consensus and then, based on the experience with such cooperation, have

proceeded to share sovereignty in other, related areas. This logic, associated

with the positive and normative theory of neo-functionalism, was originally

conceived as a process of gradually expanding supranational governance by

jumping from one successful cooperative endeavor to another to maximize

the common gains to be had from European integration.6 In many respects,

the gradual expansion of free movement of persons in the 1980s and 1990s

can be said to have followed this trajectory. In the past decade or so, the

political incentives underpinning spillover have been cast more in the

6 Jean Monnet, Memoirs, trans. Richard Mayne (London: Third Millennium Publishing, 2015),
300, 393–394 (first published in Great Britain in 1978 by William Collins Sons & Co. Ltd);
Ernst Haas, The Uniting of Europe (Stanford, CA: Stanford University Press, 1968), xxxi–xxxvii.
Although spillover is associated with the broader theory of neo-functionalism, this discussion is
not meant to take sides in the long-running debate between neo-functionalists and
intergovernmentalists in political science. See Liesbet Hooghe and Gary Marks,
“A Postfunctionalist Theory: From Permissive Consensus to Constraining Dissensus,” British
Journal of Political Science 39, no. 1 (2009): 3–5. The concept of spillover is used only to
capture the sequencing of the policies that have come to occupy the EU agenda, and not to
address the question of which actors (national governments or supranational institutions) and
interest groups (national or transnational) are responsible for putting those policies on the EU
agenda.
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negative vein – new policy prerogatives being necessary to stave off disaster.7

The prime example of this negative logic is the euro crisis and the leap from

monetary union to economic and fiscal policy. Regardless of the precise

nature of the incentives, the undeniable centrality of spillover to European

integration has come with the absence of a grand plan for a federal union.

What has generally come first for nation states has come piece-by-piece and

last, if at all, for the European Union.

1 Economic Policy

To turn to the spillover specifics: As hinted previously, in the case of economic

policy, it was tight cooperation on monetary policy that gave rise to economic

interdependence and intense pressure to integrate fiscal and budgetary matters

during the euro crisis. The Maastricht Treaty introduced the goal of monetary

union and a single currency, and the process was completed on January 1,

2002, when the euro entered into circulation in the twelve original members

of the Eurozone.8 To the extent that there was a Eurozone economic policy it

was fiscal discipline, to be imposed by legal rules and financial markets. To

avoid inflationary pressures and promote the overall economic stability of the

Eurozone, Member States signed up to the Stability and Growth Pact in 1997,

which set a 3 percent GDP limit for budget deficits and a 60 percent GDP

limit for state debt. There were so-called preventive and corrective arms,

designed to ensure that Member States complied with the budgetary limits.

At the same time, there was the Treaty “no-bail out clause,” which prohibited

the assumption of national debt by either the EU or the Member States and

therefore made debtor countries reliant on markets to finance their budgets –

and hence, the theory went, subject to the discipline of financial-market

demand for their debt.

As was obvious to anyone who witnessed the unfolding of events after 2008,

fiscal discipline as the EU’s lone economic policy tool failed miserably.9 After

the euro was introduced, financial markets for sovereign debt failed to price in

different risk premiums for countries with different debt prospects and eco-

nomic outlooks – say, Germany and Italy. Moreover, as demonstrated by the

7 Erik Jones, R. Daniel Kelemen, and Sophie Meunier, “Failing Forward? The Euro Crisis and
the Incomplete Nature of European Integration,” Comparative Political Studies 49, no. 7
(2016): 1010–1034.

8 For a brief overview of this early EMU history, see Chapter 2 and literature cited therein.
9 For description and analysis of the euro crisis from a political economy perspective, see

Matthias Matthijs and Mark Blyth, eds., The Future of the Euro (Oxford: Oxford University
Press, 2015).
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failed effort to enforce the deficit limit against France and Germany in 2004, it

was politically impossible to enforce the EU rules limiting budget spending.

When the global financial crisis hit in 2008, the EU was woefully unprepared.

First came the banking crisis. Particularly hard-hit were smaller economies

such as Ireland that had experienced large inflows of private capital during the

heady first days of monetary union. Then, by 2010, the banking crisis had

escalated into a sovereign debt crisis, as countries were forced to underwrite

their banks’ debts and as their own access to credit dried up. Propelled by the

fear of contagion and financial and economic collapse – and as many have

noted, solicitous of the economic interests of the French and German banks

that were some of the biggest lenders in the crisis-hit countries – Eurozone

leaders acted in fits and starts to prop up the system.

The end result is a radically transformed EMU that contains both a more

robust economic dimension and a more interventionist monetary policy. The

European Central Bank (ECB) has assumed an increasingly important role in

crisis prevention and management.10 To avoid a recurrence of the financial

crisis, there is now centralized ECB licensing and supervision of large banks

(Single Supervisory Mechanism) and a mechanism for winding up failing

banks, including an EU fund to compensate partially the shareholders and

creditors of failed banks (Single Resolution Mechanism). Moreover, during

and after the euro crisis, the ECB intervened with economic stimulus through

a massive quantitative easing program involving the purchase of sovereign

debt and other types of securities on secondary markets.

Beyond the financial markets dimension, there is also now a more extensive

EU economic policy.11 This is the change that has generated the most political

controversy and has been responsible for fueling many strands of populist

discontent – both in southern debtor countries, where anti-establishment

parties have accused EU-imposed austerity of dismantling the public sector

and welfare programs, and in northern creditor states, where parties on the

center-right, including populist ones, have resisted fiscal transfers to sinking

southern economies.12 There now is a permanent organization, the European

Stability Mechanism (ESM), with the capacity to undertake large-scale fiscal

transfers to Eurozone states in grave financial difficulty. These transfers are

structured as loans subject to strict conditionality. Although program

10 On EU banking and economic law, see Antonio Estella, Legal Foundations of EU Economic
Governance (Cambridge: Cambridge University Press, 2018).

11 On all of what follows in this section and for extensive citations to the scholarly literature, see
the contributions in Part I of this volume.

12 See Hanspeter Kriesi and Takis S. Pappas, eds., European Populism in the Shadow of the Great
Recession (Colchester: ECPR Press, 2016).
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countries, i.e. those receiving ESM loans, are subject to particularly tight

constraints on their public spending, all Eurozone countries now take part

in a heightened system of economic surveillance and sanctioning. The Fiscal

Compact requires that the signatory countries adhere to a balanced budget

rule and introduce mechanisms domestically to enforce the rule. EU legisla-

tion known as the Six Pack and the Two Pack has put into place an elaborate

monitoring system: Each year, as part of the European Semester, all Member

States submit their economic and budgetary plans for review by the European

Commission (and Council); in addition, Eurozone countries submit their

draft annual budgets before those budgets can be voted on by their national

parliaments. There is surveillance for budget deficits in excess of the target

imposed by the Stability and Growth Pact (Excessive Deficit Procedure) and

for macroeconomic imbalances (Macroeconomic Imbalance Procedure),

which comprise a broad range of macroeconomic indicators linked to eco-

nomic stability. Eurozone Member States that breach these targets and indi-

cators can be required to put down deposits or pay fines or their payments

from the European Structural and Investment Funds can be suspended.13

2 Human Migration

Turning to human migration, the spillover story begins with the renewed

impetus for market integration in the Single European Act of 1986. That treaty

contained an important provision declaring that “[t]he internal market shall

comprise an area without internal frontiers in which the free movement of

goods, services, persons and capital is ensured in accordance with the provi-

sions of this Treaty.”14 The commitment to remove borders for persons soon

ran into political difficulty because logically speaking the freedom to travel

without having to stop at the border and produce papers would have to extend

to all individuals crossing national borders, not only to persons with the right

to move to seek employment or engage in other forms of economic activity

under the existing law on free movement of persons.15 Although this law has

been in considerable flux over the past decades, it was the case in 1986, and it

13 The Structural and Investment Funds represent the largest part of the EU budget and are
directed at the agricultural and fishing industries and promoting territorial cohesion by funding
projects in less prosperous regions. See European Commission, European Structural and
Investment Funds 2014–2020: Official Texts and Commentaries (Luxembourg: Publications
Office of the European Union, 2015).

14 Article 8a Treaty Establishing the European Economic Community.
15 On this early history of the Schengen Convention and Justice and Home Affairs, see Steve

Peers, EU Justice and Home Affairs Law (Harlow: Longman, 1999), 63–76.
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still is, that the travel and residence rights that are conferred under the law of

free movement of persons are tethered to the activity of an economically active

person who is a citizen of one Member State and moves to another Member

State, either alone or with the rest of the family unit.16 The person moving

must generally be a citizen of another Member State and must move for a

bona fide economic reason – in the case of travel for short periods, receiving

services such as those connected with the tourist or healthcare industries, and

in the case of longer periods of residence, participating in the labor market or

attending an educational establishment. The Single European Act’s market

“without internal frontiers” would facilitate the movement not only of indi-

viduals with rights under the existing free movement law, but also everyone

else – most notably third-country nationals and individuals engaged in crim-

inal activity.

In light of the ramifications of the removal of border controls, the Member

States divided early on into two groups – the skeptics, comprising the United

Kingdom, Ireland, and Denmark, and the integrationists, comprising the

original core of continental Member States. Because of these and other

divisions, a subset of Member States moved forward with the project under

international law and outside the EU framework, with the Schengen

Agreement in 1985 and then the Schengen Convention in 1990. The Schen-

gen Convention, which came into force in 1993 in seven Member States but

was only applied in 1995, removed border checks among the participating

Member States and created a single, common external border around the so-

called Schengen Area. At the same time, as hinted previously, it was widely

recognized that this policy would not only facilitate intra-European migration

of EU nationals but would also have spillover effects for the movement of

third-country nationals. Therefore, the removal of border controls was accom-

panied by cooperation on immigration, asylum, and visa policy (collectively

referred to here as the immigration aspects of human migration).17 The

centerpiece of so-called Schengen flanking measures was, and continues to

be, the Schengen Information System (SIS), a centralized database of infor-

mation on undesirable persons.18 Especially in the early years, the SIS was

16 For a general discussion of the law of free movement of persons through the Treaty of Lisbon,
see Koen Lenaerts, Piet Van Nuffel, and Robert Bray, Constitutional Law of the European
Union, 2nd ed. (London: Sweet & Maxwell, 2005).

17 Because of the focus of this volume, this chapter does not address cooperation on civil matters
such as contracts enforcement, which is historically connected to cooperation on immigration
and law enforcement and in many texts is discussed in conjunction with the latter two policies.

18 See generally Chapter 9 and the literature cited therein. The original SIS has been replaced by
a second-generation database called SIS II, but the basic contours remain the same.
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dominated by entries on third-country nationals who were to be refused entry

or stay in the Schengen Area. In parallel, there was cooperation on asylum

policy through a separate international agreement – the Dublin Convention,

which was signed in 1990 and entered into force in 1997.19 This was designed

to address the problem of “refugees in orbit,” namely the prospect that no

Schengen Area country would take responsibility for examining a particular

asylum claim, and the problem of using the borderless travel area to file

asylum claims in multiple jurisdictions.

Although spillover from borders to immigration has not been entirely even

across the specific issue areas, cooperation today is robust. This is reflected in

both the formal and the substantive dimensions of EU policymaking. Since

the Amsterdam Treaty, which was signed in 1997 and entered into force in

1999, the authority to make and implement policy on border controls and

immigration are squarely EU competences under what is now called the

Treaty on the Functioning of the European Union (TFEU). Moreover, there

has been significant EU output in most of the issue areas, with the notable

exception of long-term economic immigration.20 There is extensive law and

administrative policy on managing the common external border; on visa

policy, i.e. whether and under what conditions third-country nationals must

obtain a visa to come into the Schengen Area for short stays of three months or

less, as well as the requirements for entry and exit of citizens of visa-free

countries; and on asylum seekers and the system for processing individuals

who qualify for refugee protection under international law.

Parallel to the development of the Schengen Area was the emergence of an

increasingly robust law of free movement of persons.21 In the 1970s and early

1980s most of the impetus came from the European Court of Justice, which

issued a string of important judgments on the rights of workers, their family

members, and students under the Treaty and secondary legislation. By 1990,

however, the legislative branch had begun to take the lead, with a series of

measures that extended certain free movement rights to non-economically active

19 See generally Chapter 8.
20 See generally Steve Peers, EU Immigration and Asylum Law, vol. I of EU Justice and Home

Affairs Law, 4th ed. (Oxford: Oxford University Press, 2016); for a comprehensive overview of
developments since 2009, see Chapter 14.

21 For a brief overview of this historical trajectory, see Chapter 7. See also Dimitry Kochenov and
Richard Plender, “EU Citizenship: From an Incipient Form to an Incipient Substance? The
Discovery of the Treaty Text,”EuropeanLawReview 37, no. 4 (2012): 369–396; Dimitry Kochenov,
ed., EUCitizenship and Federalism: The Role of Rights (Cambridge: Cambridge University Press,
2017); Martijn van den Brink, “EUCitizenship and (Fundamental) Rights: Empirical, Normative,
and Conceptual Problems,” European Law Journal 25, no. 1 (2019): 21–36.

12 Francesca Bignami

www.cambridge.org/9781108719179
www.cambridge.org

